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abstract
Russia’s official position regarding the prosecution for violations of 
International Humanitarian Law (IHL) in international criminal courts 
changed during the 1990s and the 2000s. The article studies the reasons 
for these changes by reviewing works of Russian experts. The performance 
of the International Criminal Tribunal for the former Yugoslavia (ICTY) had 
a negative impact on Russia’s position. Russian experts questioned the 
impartiality of the ICTY and its effectiveness in preventing such crimes and 
reconciling the parties.
Russia’s position has also changed with regard to the International Criminal 
Court (ICC). In 2000, the Russian Federation signed the Rome Statute that 
established the ICC, but withdrew its signature in November 2016. One 
of the reasons for that decision was the participation of Russian troops 
in armed conflicts outside of the Russian Federation and outside of UN 
peacekeeping missions. Russian experts emphasize that IHL norms are 
enforced primarily at the national level, which means that Russia can make 
its own decisions regarding criminal prosecution for IHL violations.

Keywords: Russia, International Humanitarian Law (IHL), International 
Criminal Tribunal for the former Yugoslavia (ICTY), International Criminal 
Court (ICC), international crimes.

studying Russia’s position on International humanitarian law 
and international prosecution for its violations is relevant and 
important for several reasons. In the pre-Soviet period, Russia 

played a leading role in establishing Ihl norms. at the 1899 hague 
Peace Conference, which came from a proposal by Russian Tsar 
Nicholas II and set the foundations of modern Ihl, Russian lawyer 
fyodor martens chaired the committee that worked on “The hague 
Convention on the laws and Customs of War on land.” The uSSR 
also played an important role in organizing the Nuremberg and 
Tokyo Tribunals after the end of World War II. The contribution of 
Russian and Soviet lawyers to the development of Ihl is recognized 
throughout the world (see, for example, hirsch, 2020). In the 1990s, 
Russia supported the creation of uN international criminal tribunals 
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to prosecute Ihl violations, and in September 2000, Russia signed 
the Rome Statute that established the International Criminal Court. 
however, in the 2000s, Russia increasingly defended the right to 
sovereign prosecution for Ihl violations and did not join the work 
of the permanent International Criminal Court. a comprehensive 
approach to understanding Russia’s position on international criminal 
justice and the reasons for its change is important since the Russian 
federation is one of the founders of the modern system of international 
relations and a guarantor of international security.

International prosecution for Ihl violations sparks fierce debates 
and emotional reactions among politicians, experts, and public at large. 
after the end of the Cold War, the international community came to a 
fragile consensus on the need for violations of Ihl norms and values 
to be prosecuted internationally. In 1993 and 1994, the uN Security 
Council adopted resolutions establishing two tribunals intended to 
investigate war crimes, the crime of genocide, and crimes against 
humanity committed during the war in the former Yugoslavia, and 
the massacre of the Tutsi minority in Rwanda in the first half of 1994. 
The International Criminal Tribunal for the former Yugoslavia (ICTY) 
and the International Criminal Tribunal for Rwanda (ICTR) were 
established as ad hoc tribunals and had limited jurisdiction in both time 
and territory. after the Nuremberg and Tokyo trials, these uN tribunals 
were the first attempt at international criminal prosecution of persons 
involved in organizing and executing massacres, torture, violence and 
inhuman treatment of civilians, the wounded, and prisoners of war. 
at an international conference organized by the uN in 1998 in Rome, 
120 countries voted for adopting a document establishing a permanent 
International Criminal Court. The Rome Statute entered into force in 
2002 after ratification by sixty countries. The ICC began operation in 
The hague in 2003 and held its first hearings in 2006.

however, the international community’s consensus on the need to 
act through the system of international criminal courts was not only 
fragile but also short-lived. often, both sides of the process assess 
the work of international courts negatively. Victims of war crimes, 
who seek justice, criticize the process for being too long, complex 
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and distressful, and challenge court decisions. Those accused of war 
crimes rarely recognize themselves as war criminals and emphasize the 
noticeably politicized nature of the tribunals. other participants in the 
trials—witnesses, experts, and lawyers—complain about the way the 
proceedings are organized. Proponents of international prosecution of 
war criminals stress that the long-term goal of international criminal 
courts is to prevent such crimes in the future, restore justice and 
reconcile previously warring parties, but in real life international justice 
does not always produce the desired results (Snyder and Vinjamuri, 
2004; Deriglazova, 2007).

Relations between the countries of the former Yugoslavia that 
fought in the war in 1991-1995 remain strained, and their complaints 
against the international community for convictions or acquittals 
persist. a vivid example of such an attitude is the criminal proceedings 
against former Kosovo President hashim Thaçi launched in June 2020 
by the hague-based Kosovo Specialist Prosecutor’s office. This decision 
provoked a sharp negative reaction in Kosovo even though as far back 
as 2005 former ICTY chief prosecutor Carla Del Ponte had indicted 
commanders of the Kosovo liberation army for war crimes (Del Ponte, 
2005). The work of the International Criminal Tribunal for Rwanda was 
also accompanied by problems and did not lead to sustainable peace 
in the region.

Influential countries such as the united States, Russia, China, 
India, Pakistan, and Israel do not participate in the work of the 
International Criminal Court. Its critics say that the court prosecutes 
mostly representatives of african countries, but citizens of developed 
and actively warring countries are unlikely to stand trial as accused. 
only recently, the ICC initiated preliminary examinations of the 
situation in South ossetia (Georgia), ukraine, afghanistan, and 
Palestine, which immediately provoked a negative official reaction 
in the united States, Russia, and Israel. In November 2016, Russia 
informed the uN Secretary General of its intention “not to become 
a party to the Rome Statute of the International Criminal Court.” 
In 2020 the united States imposed sanctions against the ICC 
Prosecutor and some of her senior staff members as she was planning 

VOL. 19 • No.4 • OCTOBER – DECEMBER • 2021 201



Larisa V. Deriglazova, Olga Yu. Smolenchuk

investigations that might possibly affect officers of the united States 
and Israel (u.S. Sanctions, 2020). The u.S. lifted these sanctions in 
2021, after the election of President Joe Biden. 

although Russia is the legal successor of the uSSR, it is nevertheless 
a completely different political and foreign policy actor with a 
different set of goals and a different attitude towards international 
institutions and norms. While recognizing the importance of abiding 
by international law in general and Ihl norms in particular, the 
Russian federation assesses the work of international tribunals and the 
ICC critically. Constitutional amendments approved in a nationwide 
referendum on July 1, 2020, allow Russia to ignore decisions of 
interstate bodies if they contradict its Constitution. This amendment 
attracted the attention of foreign experts even before the vote as a 
sign of Russia’s purported departure from its international obligations 
(Venice Commission, 2020).

The purpose of the article is to determine the reasons for the change 
in Russia’s official position on international criminal courts. The 
research method involves an analysis of Russian academic publications 
on the prosecution of Ihl violations through the system of international 
criminal courts after 1991. The study proposes the hypothesis that 
the change in Russia’s official position is caused by a set of reasons, 
including: 1) the experience of Russian experts’ work in international 
courts; 2) the changing context of international justice, and 3) the nature 
of Russia’s relations with the outside world in the past two decades.

We searched relevant works using keywords in Russian-language 
academic databases. The publications included a variety of educational 
materials and tutorials for universities, indicating the growing interest 
in international law in Russia in recent decades (See, for example, 
Kuznetsov and Tuzmukhamedov, 2010; Bogush et al., 2019). a large 
number of translations by the International Committee of the Red 
Cross were also made in the same period. Reference and educational 
materials were later excluded from the initial list of works.

The final list of works included about 500 publications, which 
can be divided into three groups. The first group (more than 200 
publications) discusses Ihl norms as part of international law, 
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their correlation with international criminal law and human rights 
law, as well as the relationship between international law and the 
national legal system. The second group of publications examines 
the experience of uN international courts and tribunals, including 
the historical Nuremberg and Tokyo tribunals (73 publications), the 
ICTY (more than 100 works), and single works concerning other 
international tribunals. The third group (more than 120 publications) 
is focused entirely on the International Criminal Court, its work and 
the possibility of ratification of its Rome Statute by Russia. We tried 
to take into account english-language works by Russian experts, but 
their number is quite small (see, for example, Vasiliyev and ogorodova, 
2005; Nelaeva, 2010; marochkin and Nelaeva, 2015, 2016; Yesakov, 
2017; Tuzmukhamedov, 2019). lawyers make up the largest group of 
experts in the sample, followed by historians and political scientists. 
There are also several publications by Russian diplomats, politicians, 
and military officers who took part in the work of international courts 
as witnesses or observers.

Russian experts in this field include representatives of at least two 
generations, many of whom have a PhD in law and work in higher 
educational institutions in moscow, including universities that train 
international cooperation specialists, such as mGImo, RuDN, and 
the Diplomatic academy. There is also a noticeable share of experts 
working in other cities. more than two dozen doctoral dissertations 
have been defended on the topic of International humanitarian law 
(links to some of them can be found in the References list available 
in the online version of this article). undoubtedly, this signifies 
professional interest in this topic and the need for such expertise in 
Russia at the government level.

The article presents an analysis of publications on the work of (1) 
uN ad hoc international tribunals and (2) the International Criminal 
Court. The list of cited works includes only part of the publications 
due to the limitations of the magazine article format. We did not 
consider numerous publications focusing on the integration of Ihl 
norms into Russian criminal legislation since this topic requires a 
separate study, especially considering the ongoing intense debate; nor 
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did we analyze works exploring historical aspects of Ihl development 
and the Nuremberg and Tokyo Tribunals since these works, with few 
exceptions (mezyaev, 2011; Volevodz, 2016), are not directly related to 
the subject matter of this article.

eValUatinG the Work of Un international Criminal 
triBUnals
In Russia, the attitude towards international criminal justice was 
shaped mainly by the work of the International Criminal Tribunal for 
the former Yugoslavia and its assessment by Russian politicians, experts 
and the media. The work of the International Criminal Tribunal for 
Rwanda was covered to a much lesser extent even though it involved 
three Russian judges: Ya. a. ostrovsky (1995-1997), S.a. Yegorov (2003-
2010), and B.R. Tuzmukhamedov (2009-2012). The establishment of 
the ICTY was supported by Russia, which co-sponsored its founding 
resolution, and, according to S.a. Yegorov, “the Russian federation 
made no reservations about such a procedure for creating the tribunal,” 
and its establishment was considered a historical event (2014, p. 589). 
G.a. Nelaeva and Z.I. Gizatullina quote Yuly Vorontsov, the Russian 
representative to the uN Security Council at that time, as saying that 
“this is the first time in history when not the victors judge the defeated, 
but the entire international community judges those who violated the 
generally accepted norms of international law and human notions of 
morality and humanity” (2012, p. 74). The Russian government agreed 
to have several Russian lawyers and investigators joining the office 
of the Prosecutor from the early days, including Nikolai mikhailov 
(investigator in cases against Bosnian muslims) and Vassily Poryvayev 
(lawyer in cases against Bosnian Croats). 

following NaTo’s operation in Kosovo in 1999, the Russian expert 
community assumed a pronounced anti-Western position, and many 
Russian authors began to speak about the limited legitimacy of the 
ICTY and even questioned the legality of its creation. Kh. f. Dzhantaev 
explains Russia’s negative attitude towards the ICTY by mass violations 
of Ihl norms in Chechnya in the 1990s and the unwillingness of “the 
Russian leadership, especially Boris Yeltsin, to set an international 
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precedent for convicting military leaders” (2013, p. 164). In June 
1999, the State Duma created a special commission “to study and 
summarize information on crimes committed during the aggression of 
the North atlantic Treaty organization against the federal Republic of 
Yugoslavia.” The commission was headed by Nikolai Ryzhkov (Soviet 
prime minister in 1985-1991) and worked until 2003. Russian experts 
appeared at the ICTY as defense witnesses to testify in proceedings 
against Serbian military leaders and politicians. The book Defense 
Witnesses Speak. The Trial of Slobodan Milošević (2005), under the 
editorship of Nikolai Ryzhkov, contained, among other things, 
testimonies given at the ICTY by Yevgeny Primakov, former foreign 
minister and prime minister, Colonel-General leonid Ivashov, and 
Slobodan milošević. Russian diplomat Yevgeny minin (2018) points 
out that Russian diplomats and experts managed to initiate ICTY 
proceedings against the NaTo operation in Kosovo, although their 
results did not satisfy either Russia or Serbia.

Slobodan milošević’s death on march 11, 2006 in a hague prison 
before the end of the hearings in the case caused a negative reaction 
among Russians. although milošević had been accused of war crimes 
and held in prison since april 2001, 46% of Russians considered him 
a true national leader who had acted in the interests of his country. In 
moscow and St. Petersburg, 58% of respondents shared this opinion. 
The same survey showed that 44% of respondents considered the work 
of the Tribunal biased and 39% were undecided (VTsIom, 2006). 
milošević’s widow mirjana marković, having received refugee status, 
lived in Russia from 2003 until her death in 2019, and Russia refused 
to extradite her to the Serbian authorities in connection with the legal 
proceedings.

The main complaint Russian experts made about the ICTY was 
its partiality, since it prosecuted mainly ethnic Serbs, and Western 
countries played a major role in its work (mikhailov, 2003; Nelaeva, 
2007; Khaziev, 2016; Yesakov, 2017). This is borne out by statistics 
concerning initiated cases and delivered verdicts, as well as the 
composition of the Bench and the Tribunal Prosecutor’s office. 
N.I. mikhailov, who served as a team head in the investigation of 
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the ICTY’s office of the Prosecutor in 1997-2003, wrote about the 
partiality of the ICTY (2003, 2006). historian Yelena Guskova, who 
headed the Center for the Study of the Contemporary Balkan Crisis at 
the Institute of Slavic Studies of the Russian academy of Sciences and 
took part in the work of the ICTY as an academic expert in defense 
of General Stanislav Galić, stated this position with the bluntness 
and severity of accusation. Guskova published a significant number 
of academic works on the Yugoslav conflict, and also gave interviews 
and made comments in the media on the investigation of “big cases” 
involving Slobodan milošević, Radovan Karadžić, and Ratko mladić 
(Guskova, 2003, etc., see the References section in the online version 
of the article). In 2004, Guskova refused to appear at the ICTY as 
a defense witness for milošević in protest against the Tribunal’s 
decision that prohibited him from defending himself and assigned 
its own attorneys to him.

Russian experts noted that the ICTY’s partiality affected all its work, 
including the process of forming the Bench, the criminal litigation 
model (anglo-Saxon, adversarial), the procedures for investigating, 
initiating or refusing to initiate criminal proceedings, expert support, 
and the work of interpreters for the accused (Guskova, 2003, 2012; 
Khaziev, 2016; minin, 2018). Some Russian experts insisted that there 
were violations of the rights of detainees, including denial of medical 
care, violation of the fundamental principle of the presumption of 
innocence during the investigation, and the length of trials (Primakov, 
2009; minin, 2018).

a collective monograph edited by Yelena Guskova (2012) contains 
detailed criticism of the ICTY. The publication summarized the 
work of an international academic conference titled “activity of the 
International Criminal Tribunal for the former Yugoslavia: Content, 
Results, effectiveness,” which was held in 2009 at the Institute of Slavic 
Studies of the Russian academy of Sciences. Conference participants 
questioned the legitimacy of the ICTY’s establishment (mezyaev), 
spoke of problems related to the way evidence was presented and 
witnesses and experts interviewed (Guskova), and pointed to violations 
of criminal procedure law. The section on Srebrenica (pp. 173-301) 
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is worth mentioning separately as it basically challenges the fact of 
genocide. The overall conclusion drawn in this collective monograph 
is an unequivocal “guilty verdict” for the ICTY, which, according to 
the conference participants, was created illegally and was in breach of 
international law, thus damaging the system of international law. The 
conference suggested closing the Tribunal immediately and revising 
all its decisions “in accordance with general legal procedures” (pp. 
305-306). long annexes to the monograph are also worth mentioning 
as they contain statistics on cases tried by the ICTY, specifying the 
ethnicity of the accused, their status, and the sentences passed as of 
2008. The annexes also include the Belgrade District Court’s verdict 
on “the leaders of NaTo and european countries that participated 
in the NaTo aggression against Yugoslavia,” a list of the accused, a 
list of persons killed and wounded, and a list of property damaged or 
destroyed as a result of the NaTo operation (pp. 313-543).

In 2018, a monograph was published by e.m. minin, a diplomat who 
worked at the Russian embassy in the Netherlands in the late 1990s and 
early 2000s, entitled “Whom the International Criminal Tribunal for 
the former Yugoslavia Judged, for What and how.” While in diplomatic 
service, minin monitored the Tribunal’s activities and Dutch media 
publications, and communicated with the Tribunal staff. minin believes 
that the creation of the ICTY and the Tribunal for Rwanda by uN 
Security Council resolutions was “a gross violation of the uN Charter” 
because “for this reason [they] have become not so much mechanisms 
of justice as symbols of injustice and lawlessness” (p. 99). In assessing 
the Tribunal’s performance, the diplomat cites conviction and acquittal 
statistics and accuses the ICTY of direct involvement in the death of 
fifteen accused persons, including milošević (p. 100). he also cites 
the trial of V. Šešelj as proof of the “disingenuous policy of the West-
oriented ICTY” (p. 103). Some chapters are devoted to the trials of 
milošević, Karadžić and mladić. The diplomat quotes milošević’s 
words addressed to the “Russians” (including residents of ukraine 
and Belarus), warning them of the danger of their division by Western 
countries. The diplomat believes that the validity of milošević’s warning 
is borne out by events in ukraine. minin doubts the genocide against 
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Bosnian muslims (pp. 133-135) and refers to the ICTY decision to drop 
all charges against milošević, which is not true (ICTY, 2016).

So, the legitimacy of the ICTY and the ICTR is another debatable 
issue, and its interpretation varies depending on which particular 
problems of the Tribunals are discussed. for some, the legitimacy 
of the Tribunal is questionable due to the lack of a founding treaty 
(Guskova, 2012; mikhailov, 2004; Nelaeva and Gizatullina, 2012) 
and because of its substantive, temporal, and territorial jurisdiction 
(minin, 2018). other experts criticize the Tribunal’s competence, the 
way the investigations were carried out and charges brought, as well 
as violations of the rights of the accused (mikhailov, 2006; mezyaev, 
2007). Some Russian experts note that the practice of indictment 
under seal was not lawful (Ryzhkov and Tetekin, 2005; minin, 2018; 
Vedernikova, 2009). This practice was used to apprehend some of the 
accused when the indictment was announced after the arrest. This 
is how Krajina Serb Slavko Dokmanović, former mayor of Vukovar, 
and milan Kovačević, former president of the executive Committee 
of the municipal assembly of Prijedor, were arrested. Both died in 
prison in The hague in the summer of 1998. mary Robinson, uN 
high Commissioner for human Rights at that time, drew attention to 
these cases. Doubts were raised about the legality of the “joint criminal 
enterprise” doctrine, which had been used for indicting political 
leaders of the countries involved in the armed conflict in Bosnia and 
herzegovina (Nelaeva and Gizatullina, 2012, p. 78).

In her book, Carla Del Ponte, former ICTY prosecutor (1999-2007), 
also wrote about the problem of the Tribunal’s legitimacy and limited 
jurisdiction, and noted that the Tribunal’s work “took place along the 
edge of the divide between national sovereignty and international 
responsibility, in the gray zone between the judicial and the political” 
(Del Ponte, 2011, p. 15). It is worth noting that Del Ponte’s book 
was translated into Russian, as was the book of John laughland of 
Britain (2007), who called the Tribunal a “travesty.” In his opinion, the 
Tribunal’s work testified to the emergence of new globalist “human 
rights” regimes and signified that “international law would lose its 
‘horizontal’ and consensual structure and become vertically structured 

RUSSIA IN GLOBAL AFFAIRS208



Prosecution for Violations of International Humanitarian Law: Russia’s Position

and coercive” (p. 60). The arguments presented by G.a. Nelaeva and 
Z.I. Gizatullina (on the reasons for the limited competence of the 
Tribunal, which Del Ponte also wrote about) are quite important: many 
states refused to cooperate with the Tribunal in the beginning; there 
were funding and recruitment problems; and some countries refused 
to provide access to the burial sites of the victims of crime, interview 
witnesses, and extradite suspects (2012, p. 76).

Russian experts critically assess the ICTY’s effectiveness in 
accordance with its mandate: restoring justice for victims of war 
crimes, punishing criminals, preventing such crimes in the future, and 
reconciling peoples (Guskova, 2009). This opinion can also be found in 
the works of Western scholars (Snyder and Vinjamuri, 2004). Russian 
experts often quote criticisms of the ICTY by Russian government 
officials. for example, S.a. Yegorov refers to remarks by Vitaly Churkin, 
Russia’s permanent representative at the uN Security Council in 
2012, that the ICTY’s acquittals “discredit the idea of international 
criminal justice” and that the Tribunal “manifests neither justice 
nor effectiveness” (uN Security Council, 2012). Yegorov also quotes 
Vladimir Chizhov, Russia’s permanent representative to the eu since 
2005, as saying that the negative consequence of the ICTY’s work is 
“undermining confidence in the entire system of international criminal 
justice” (Yegorov, 2014, p. 595).

The effectiveness of any international institution depends on the 
participation of the founding states in its work. Nelaeva and Gizatullina 
cite harry Bass’ opinion on the contradiction between efficiency and 
legitimacy: “the closer a tribunal is to the power of the state, the more 
chances it has to enforce its verdicts. at the same time, the closer a 
tribunal is to the power of the state, the less impartial it will appear” 
(Nelaeva and Gizatullina, 2012, p. 76). N.G. mikhailov (2010) points 
to a contradiction in the interpretation of the principle of legality in 
international criminal law and relevant principles of national legal 
systems. he believes that the obvious goal of international criminal 
law is to maintain a balance between protecting the interests of justice 
and ensuring justice for the accused and preserving the world order. In 
fact, many experts point to the difficulty to solve the dilemma faced by 
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international criminal justice between justice and order, and between 
international law and national interests, including state sovereignty.

In addition to generally critical assessments of the tribunals, Russian 
experts have also noted positive results of the ICTY’s work. They 
reiterated the value of this experience for the rapid development of 
international criminal proceedings (Yegorov, 2014, p. 590), which have 
been “dormant” since the Nuremberg and Tokyo Tribunals (Yesakov, 
2016, p. 216). The ICTY’s work has also contributed to a practical 
understanding of the changing nature of current armed conflicts, 
including humanitarian and peacekeeping operations. Sh.N. Khaziev 
writes about the invaluable experience gained “in organizing forensic 
examinations by international teams of forensic experts in extreme 
conditions, and amid political instability in the region and the massive 
media impact on the population and participants in the investigation” 
(2016, p. 108).

G.a. Nelaeva points out that the work of the uN tribunals 
facilitated the inclusion of new types of crimes in the category of war 
crimes, which have long been ignored by the international community. 
This applies to sexual crimes since this type of crime is not recorded 
in Ihl. Nelaeva speaks of rule-making by way of “soft law” resulting 
from resolutions of international organizations and decisions of 
international courts and tribunals (Nelaeva, 2007, 2014). according 
to S.Yu. marochkin and G.a. Nelaeva, the ICTY helped to bring human 
rights law and Ihl closer together (2013). The work of international 
tribunals makes it possible to separate the “past from the present” 
(Nelaeva, 2015, p. 75), to see the political and legal reasons for the 
inefficiency of international ad hoc tribunals (Nelaeva and Khabarova, 
2016, pp. 459-460), and initiate a discussion in the professional 
community on how to overcome these problems.

The ICTY’s work made experts actively discuss the very concept 
of “international crime” as a synonym of “war crime” within 
the framework of Ihl. G.a. Yesakov believes that the “narrow 
understanding of international criminal law” is the most correct 
one and contrasts it with a broader interpretation of international or 
internationalized crimes, which are “rather national by origin, and 
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what really forces them to ‘go’ in the direction of international criminal 
law is the fact that in some cases they are complicated with cross-
border elements and that the international community is concerned 
about their prosecution” (Yesakov, 2016, p. 218).

eValUatinG the Work of the international Criminal CoUrt
The evolution of the Russian position has been exhaustively described 
by B.T. Tuzmukhamedov as going from “certainty to the uncertainty 
of participation and from uncertainty to the certainty of non-
participation” in the work of the ICC (Tuzmukhamedov, 2019). after 
Russia signed the Rome Statute in 2000, a special group of experts 
at the ministry of Justice worked to ratify the document. one might 
expect that the problems of legitimacy and effectiveness of the ICTY 
and the ICTR raised by Russian experts would be taken into account by 
the ICC; however, the attitude of Russian experts appears to be rather 
critical, obviously due to political reasons. Russian Supreme Court 
Judge o.N. Vedernikova has pointed out that “there are numerous 
intractable legal obstacles that do not allow the Russian federation to 
ratify the statute in the near future” (2009, p. 78). In 2012, Vedernikova 
expressed the opinion that “this court should be a punitive body, but 
the ICC lacks effectiveness in the absence of proper cooperation with 
it on the part of states and international organizations” (cited by 
abashidze et al., 2012, pp. 10-11). 

many experts have explicitly spoken of the persistent political 
problems that affect Russia’s ability to participate in the work of the ICC 
and ratify the Rome Statute. I.Yu. Bely notes that the legal regulation 
of international criminal prosecution for war crimes is one of the 
main aspects of Russia’s foreign and domestic policy due to the current 
international conditions and the overall situation around Russia, which 
have forced the country to rethink its foreign and domestic policy 
priorities. In his opinion, “Russia’s substantive interest in the prevention 
and settlement of armed conflicts should be recognized as a permanent 
factor of its foreign policy” (Bely, 2015, p. 19). In fact, Bely emphasizes 
that participation in armed conflicts is a permanent factor of Russia’s 
foreign policy.
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a significant number of works by Russian experts are devoted to 
practical aspects of the ICC’s work, its jurisdiction and the expansion of 
substantive jurisdiction by including the crime of aggression (Glotova, 
2017; marusin, 2013), special rights and guarantees for women as 
victims and witnesses of crimes (Trikoz, 2011), the harmonization 
of human rights with Ihl (lyamin, 2015), and the need to take into 
account the nature of modern armed conflicts (Volova, 2011). There is 
an ongoing expert discussion about the concept of international crime 
and its narrow and broad interpretations (outside the Ihl framework), 
which is important for understanding the ICC’s jurisdiction and 
Russia’s participation in its work (Bogush and Trikoz, 2009; Kostenko, 
2017). experts are also discussing the application of Ihl norms in 
modern armed conflicts, including peacekeeping missions and 
extradition of suspects. In 2012, the ICC adopted an addendum to the 
Rome Statute, according to which military personnel have immunity 
from prosecution during uN peacekeeping missions. however, Russia 
carries out military operations outside of the uN mandate, and this 
requires special attention from Russian lawyers in order to ensure that 
these activities are in line with the country’s international obligations. 

Russian lawyers are discussing the need to “supplement and amend 
Russian current legislation (criminal, criminal procedural, and penal)” 
(Bely and Sokovykh, 2011, p. 10). These problems are examined in 
detail in the textbook International Law edited by V.I. Kuznetsov and 
B.T. Tuzmukhamedov (2010). Russian experts write about the need 
to “specify” Ihl norms within the framework of Russian legislation 
and eliminate contradictions with international and national law (pp. 
67-77, pp. 658-661). S.Yu. marochkin notes the complexity of the 
relationship between international and Russia’s criminal law, and cites 
introductory articles in the Russian Criminal Code which postulate 
that the Criminal Code “is based on the Constitution of the Russian 
federation and universally recognized principles and norms of 
international law” (article 1), while the principle of legality (article 
3) states that “the criminality of an act as well as its punishability and 
other criminal legal consequences, are determined solely by this Code” 
(Kuznetsov and Tuzmukhamedov, 2010, p. 75). marochkin refers to the 
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decision of the Plenum of the Russian Supreme Court of october 10, 
2003, which specifically stipulates the possibility of direct application 
of an international treaty to the norms of the Criminal Code and cites 
article 355 “Development, Production, Stockpiling, acquisition or 
Sale of Weapons of mass Destruction” and article 356 “The use of 
Prohibited means and methods of Warfare,” that is, essentially Ihl 
norms, as an example. Indeed, Ihl norms are included in the Russian 
Criminal Code adopted in 1996 and constantly supplemented almost 
annually. Section XII of the Criminal Code “Crimes against Peace and 
Security of humankind” includes nine articles. article 356 “The use 
of Prohibited means and methods of Warfare” briefly lists the main 
war crimes without detailing them. article 357 of the Criminal Code 
defines the crime of genocide. however, these crimes have never been 
specified in national law, although in may 2014, article 354 “Public 
Calls for an aggressive War” was supplemented with a paragraph on 
“the rehabilitation of Nazism,” and in July 2016, Section XII of the 
Russian Criminal Code was amended to include article 361 “acts of 
International Terrorism.”

Russian lawyers say that the “lasting ‘blank spots’” always prompt 
one to bear in mind the clause made by prominent Russian diplomat 
and lawyer f.f. martens, according to which in cases not provided 
for in the said branch of law “civilians and combatants remain under 
the protection of international law and its tenets arising from the 
established customs, the principles of humanity and the requirements 
of public consciousness” (Kuznetsov and Tuzmukhamedov, 2010, pp. 
660-661). 

Russia’s refusal to become a member of the ICC can be explained by 
the latter’s investigation of the accession of Crimea and Sevastopol into 
the Russian federation and the start of hostilities in eastern ukraine 
(International Criminal Court, 2019, pp. 66-72). The ukrainian 
government has repeatedly asked the ICC to investigate the events in 
Crimea and eastern ukraine, and in 2014 the ICC prosecutor decided 
to start a preliminary examination (International Criminal Court, 
2017). In November 2016, the ICC prosecutor’s annual report assessed 
the annexation of Crimea as occupation and the beginning of an 
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international armed conflict between Russia and ukraine (International 
Criminal Court, 2016, pp. 158-170). It is worth mentioning that, just 
like Russia, ukraine has not ratified the Rome Statute. however, if 
a country outside the Rome Statute makes the relevant request, the 
ICC can start considering it if such a country recognizes the court’s 
jurisdiction over a particular situation. In addition, the ICC Prosecutor 
has launched an investigation into the events in South ossetia in 2008 
in accordance with the decision adopted by the Pre-Trial Chamber in 
2016 (International Criminal Court, 2016a).

I.Yu. Bely points to the political reasons for Russia’s refusal to ratify 
the Rome Statute, including the united States’ non-participation in 
it and the practice of bilateral agreements between non-member 
countries and member countries on non-extradition of war crimes 
suspects (Bely, 2017, p. 65). a.B. mezyaev believes that Russia’s non-
participation is due to the fact that the ICC is based on the “Western 
worldview” and the “Western concept of repressive justice,” as well as 
the fact that the Russian federation is not satisfied with the ICC’s work 
in general, and the way it handles cases against Russia in particular. 
The expert also indicates the “fundamental legal reasons” for the 
inconsistencies between the ICC Statute and “the provisions of Russia’s 
national legislation,” adding that its ratification would require Russia 
to amend its Constitution (mezyaev, 2017, p. 93). G.a. Yesakov claims 
that Russia’s refusal to ratify the Statute is explained by the established 
perception of   international criminal courts as politically biased (2017).

according to B.T. Tuzmukhamedov, who worked as a first instance 
judge at the ICTR and then in the appeals Chamber of the International 
Criminal Tribunals for Rwanda and the former Yugoslavia, one should 
not expect Russia to take any political or legal action with regard to 
the Rome Statute. however, the foreign ministry’s reaction to cases 
involving the Russian federation or to the behavior of other countries 
would be quite expected, thus reflecting Russia’s official position on 
the court’s work. at the same time, the expert notes that “the Russian 
community of lawyers, both scholars and practitioners, is well aware of 
the Statute and the ICC, including high-level judges.” Tuzmukhamedov 
mentions three judges of the Russian Constitutional Court who have 
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referred to the ICC and the Rome Statute in support of their opinions 
(Tuzmukhamedov, 2019, p. 8).

*  *  *
an analysis of Russian expert publications makes it possible to draw 
several conclusions regarding the understanding of international 
criminal courts’ practice of criminal prosecution for Ihl violations. 
The number of publications on this topic, including in english, 
increases every year, signifying an unflagging interest among Russian 
experts who discuss general problems of international justice, 
Russia’s obligations arising from international agreements, and the 
incorporation of Ihl into national legislation.

Russian experts are generally quite critical of international 
criminal courts. They believe that the politicization of tribunals and 
courts is the main problem of international criminal prosecution for 
Ihl violations. The ICTY’s work was unsatisfactory for many, and 
criticism by Russian experts should be viewed as an important basis 
for improving the system of international criminal courts. Bosnia 
and herzegovina remains a symbol of ineffective international 
peacemaking and international justice. The memorial cemetery where 
the victims of the Srebrenica massacre are buried is just across the 
road from the former base of uN peacekeepers who were supposed 
to protect this security zone. The base has been turned into a kind of 
memorial center reminding everyone of the international community’s 
inability to protect the victims of armed conflicts, with the entrance 
sign welcoming the visitors with the words: “Srebrenica genocide—the 
failure of the international community.” 

The politicization of international criminal prosecution manifests 
itself in several ways. The Russian expert community tends to believe 
that today international criminal justice is too often a hostage to 
political decisions, which significantly affects the investigation and 
the trial itself. The reason for Russia’s non-participation in the work 
of the ICC is political disagreements with other countries regarding 
conflicts in Russia, the settlement of which involved the use of 
armed force, military missions outside the country and outside the 
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uN mandate. Russia’s conflicts with the international community 
regarding political entities in the states that were previously part of the 
uSSR (moldova, ukraine, Georgia), as well as the situation of Crimea 
after 2014 further complicate the situation both politically and legally. 
G.I. Bogush notes that “unfortunately, international criminal law is 
one of the extremely politicized areas where academic discussion is 
replaced with a political one, and legal arguments are substituted by 
ideological clichés (needless to say, this happens not only in Russia)” 
(2016, p. 208). This means that Russia will continue to use mainly 
the national level to fulfill its obligations under Ihl, emphasizing 
the consensus principle of international law and the fact that the 
international level is “complementary” and performs a deterrent role 
(Tikhomirov, 2013). Russia is unlikely to cooperate with the ICC on 
cases initiated against its citizens.

another frequently discussed problem is the incorporation of 
IHL norms into Russian legislation. experts note that Ihl is not 
detailed in Russian legislation, (Tuzmukhamedov, 2003; Bogush, 
Yesakov and Rusinova, 2019), that terminological problems arise 
when provisions of international law are translated from english 
and french into Russian (Yesakov, 2016; Ivanenko, 2016), that there 
are serious problems with personnel training in this area, lack of 
qualified lecturers, instructional and methodological literature, 
and insufficient teaching hours (Ivanenko, 2016). Bogush notes 
that “Russian legislation in this area is a poorly systematized small 
array of non-working norms,” which largely use the language of 
Nuremberg Trials and ignore the rapid development of Ihl over 
the past twenty years (2016, p. 206). Bogush blames this on the 
inactivity of the Russian Investigative Committee, “the lack of 
professionalism and basic knowledge in the field of international 
law among most Russian law enforcement officers” and “our lagging 
behind in the academic sphere.” he believes that Russia can “catch 
up” by bringing its legislation in line with international criminal 
law, training law enforcement specialists, and creating an academic 
and educational environment in the field of international criminal 
law (2016, p. 207). There are also alarmist assessments of the state 
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of this branch of law in Russia (Glebov, 2013) and its serious 
lagging behind “modern international and comparative and legal 
experience” (Yesakov 2016, p. 219).

undoubtedly, a community of experts in international criminal 
law and international humanitarian law is forming in Russia. The 
International Committee of the Red Cross plays an important role 
in increasing the expertise of Russian lawyers by providing an 
extensive Ihl educational program and holding annual f.f. martens 
competitions for students in a moot court format. Similar active 
methods of training use the ICC model (Yesakov, 2012). In the past, 
the limited participation of Russian specialists in the work of the ICTY 
was explained not only by Russia’s critical official position, but also by 
the lack of qualified personnel speaking two working languages of the 
Tribunal—english and french.

The work on this article exposed deep disagreements in the Russian 
expert community over the relationship between Ihl and international 
criminal law, as well as over international criminal justice in general. 
Some experts openly speak about a conflict between reformers and 
conservatives over the incorporation of Ihl norms into national 
legislation and the correlation between the international and national 
levels of prosecution for international crimes (Kibalnik, 2019).

International criminal justice is at the intersection of politics and 
law, constantly producing dilemmas. for lawyers, the impartiality 
of justice institutions and strict adherence to the “letter of the law” 
are important. In the interests of justice, a court should be as free as 
possible from any type of dependence and influence. This problem 
is not always effectively solved at the national level, while at the 
international level it is exacerbated by the fact that cooperation between 
states and international courts depends on the incumbent political 
elites and their willingness to be “triable.” This makes international 
courts a priori dependent on the actions of nation-states. In addition, 
international courts are financed by states parties to international 
treaties. The judiciary can only be effective if it is independent from 
governmental institutions and funding problems. This is an axiom for 
both national and international justice.
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for the international criminal justice system to function efficiently, 
the established international institutions need legitimacy, which 
they lack due to their rejection by some international actors 
and due to contradictions in the interpretation of norms and 
principles. International law allows countries to selectively accede to 
international treaties, such as the Rome Statute of the ICC. according 
to o.N. Vedernikova, a serious obstacle to the development of 
international criminal justice is “the absence of a global consensus 
on the key concepts of modern international criminal justice, which 
include such categories as order and justice, state sovereignty and 
the rule of law, and some others, rather political than criminal and 
legal, which are of fundamental importance for international criminal 
justice... In the absence of such a consensus, international criminal 
justice lacks legitimacy and is unable to achieve its objectives” (2012, 
pp. 220-221).

Russia’s participation in the development of international criminal 
justice is possible and necessary at several levels: official, academic, 
and professional law enforcement. It is important that law stop being 
“dormant” and become effective. focusing on the imperfections of 
existing international criminal justice institutions cannot solve the 
problems that are of interest to the Russian state, the professional 
community and society which itself is subject to protection by law. 
Russia’s self-withdrawal from the development of interstate cooperation 
in the field of international criminal justice is not an effective way to 
deal with the imperfections of international justice institutions. The 
system can improve and take Russian experts’ opinion into account 
only by engaging the Russian professional community in the work of 
international institutions in various capacities.

International law derives from the practice of international relations 
and reflects the changes in them, for which the international community 
is or is not prepared, as well as national legal systems that incorporate 
and apply the norms of international law. Russia’s non-participation in 
the work of the ICC does not mean that it rejects Ihl norms and gives 
up its obligations under Ihl. Rather, it means that there is a complex 
political and professional discussion underway on the implementation 

RUSSIA IN GLOBAL AFFAIRS218



Prosecution for Violations of International Humanitarian Law: Russia’s Position

and interpretation of Ihl principles and on the conformity of national 
legislation and prosecution practices with international obligations. 
In fact, this is borne out by the continuing work of Russian lawyers 
to address issues of international justice and international law as an 
important area of training for Russian legal experts. 
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